Starting my business

The Business Structure

Law4U | July 12, 2007 - 1:55AM 

Types of business

You have to decide on a legal structure when you start your business. The main choices are: 

· sole trader (also called a "single proprietor"); 

· partnership; 

· trust; or 

· company. 

How to decide?

To decide on the best structure, you should think about: 

· what sort of business you will establish; 

· the expected income; 

· the tax structure and how the business income will affect any personal income you have; 

· what sort of personal liability you will have or are prepared to have; 

· whether the nature of the business is risky and may be attacked by predators; 

· whether asset protection will be an issue; 

· the value of the business's assets; 

· capital gains tax, if the business may be sold at a later date; 

· who are the owners of the business and their shared rights and obligations; 

· whether you will use your own name for the business or use a trading name. 

Ultimately, you need legal and accounting advice about this to make sure you start on the right foot. This can involve complicated issues and may need proper planning. 

Preparation

Before you spend all your money, make sure you have: 

· taken into account all the potential costs, including any government costs and the fittings; 

· a realistic idea of the other financial needs of your business, particularly in the early days when it may have to be subsidised by your own savings or borrowings; 

· properly researched the cost of finance; 

· an idea of the other costs of running the business, for instance, the cost of utilities and insurance; 

· costs of hiring and maintaining the staff; 

· enough money to maintain your lifestyle until the business is self-supporting; 

· a budget plan and a marketing plan; 

· understand any legal obligations that may be relevant to the business, e.g. company or tax reporting requirements; 

· checked with the local council that your business can be operated in the location you intend; 

· researched whether there are any employer or retail associations who can help before you begin; 

· checked whether there are any government grants on offer for the establishment of your business; and 

· researched any technological innovations that could help (or harm with competition) your business; 

· a coherent business strategy, and an effective strategic plan that anticipates opportunities and problems - and then plan for them. 

Choosing a business name

If you don't use your, or your partner's, first name and surname, or initials and surname, you will have to register a business name. If you want to set up your business in more than one State, you need to register your business name separately in each State. If you will be a sole trader, a partnership or a trust, but not a company, then you are required to register your business name in the state or territory in which you will operate (the www.business.gov.au site will take you to the appropriate agency). 

The first step is to choose a name. Remember, a business name will not be registered in certain circumstances, for example: 

· it is being used by another business; 

· it offends public notions of decency, e.g. it is obscene; 

· it might be confused with an already existing business etc. 

If you want to check that the name you have chosen is not already taken, have look at the Australian Securities and Investments Commission website - which shows all registered Australian names - company names, business names in every State and Territory of Australia. This is called the "National Names Index". 

Registering a business name

You can either do this yourself at the Government Department responsible for business names, or there are private businesses which will provide this service for a fee. You must Search IP Australia's trade marks databases at www.ipaustralia.gov.au to check whether your proposed business name is not the same as one already being used as a trade mark. 

The normal steps are: 

· Fill in the application form with the basic details of the business, e.g. the address of the business, the names and addresses of the owners and the proposed name of the business. 

· Pay the fee. 

If the name is available it will be registered and you will be sent a certificate. 

There are more formal rules for registering a company - we cover these in another fact sheet. 

A business plan

This is a good way to look at the potential of your business. Its functions include: 

· testing the feasibility of ideas you have for the business; 

· having a document to present to prospective financiers (eg a bank) when applying for a loan or other finance. This is usually necessary before the bank will consider offering you a loan; 

· setting out the goals and objectives of the business which will be used to measure the performance of the operation; 

· assessing the likely profit to cover loan repayments, income tax, wages etc. 

Starting a business plan

You must: 

· gather the relevant material that will provide information on the product and the market; 

· analyse that information; 

· design a strategy to market the product, advertising, finances, sales forecast, budgets, suppliers etc; 

· collate it into a coherent plan. 

Many people develop this plan with their accountant. Alternatively, there is software available which you can use to put a plan together. You may then want to run it past an accountant. Note if you are leasing retail premises, a business plan is now essential - for more information see our Leasing Premises and Equipment fact sheet. 

The Sole Trader
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What's a sole trader?

This is the most straightforward structure for a business. Basically it means the business decisions are being made by one person. Of course, it doesn't necessarily mean that the business has only one worker. The sole trader can employ others to do any or all of the work in the business. 

What are the advantages?

This type of structure is ideal if the business is not complicated, especially if it does not require a great deal of outside capital. 

· There isn't much paperwork in establishing this type of structure. 

· You may not have to register the business name (see above). 

· There are less stringent reporting obligations compared with other structures. 

· You may be able to deduct tax losses from personal income. 

· You are entitled to profits and the ownership of assets. 

· It's relatively straightforward to wind up. 

What are the disadvantages?

· You are personally liable for all debts. 

· Personal property may be vulnerable for debts and other business liabilities. 

· Large sums of capital are less likely to be available to a sole trader, and you may have to rely more on overdrafts and personal savings. 

· You may require enormous investments of time without the normal employee recreation leave and other benefits. 

· There may be issues of continuity of business in the event of death or illness. 

Limiting liability

Talk to an accountant or lawyer about the legal ownership of personal assets or the use of trusts to limit liability. For instance, the family home may not be exposed if it is in the name of your spouse - you must get legal advice before you do this, because there are other consequences, especially if the spouse dies or you divorce. Also, you may not be able to do this if your sole purpose is to avoid a creditor. Get advice. 

Tax

A sole trader pays tax in their own right, as part of their personal income tax return at the personal rate of income tax. 

Partnerships
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What is a partnership?

Partners are joint owners of a business. They have the same goals and are equally responsible for the decisions made on behalf of the business. 

Are all partners equal?

Not necessarily. For instance, in many law firms there are senior and junior partners. However, the partners remain equal from a legal point of view. If there is no written agreement, all partners: 

· share profits equally; 

· cover losses equally; and 

· take equal responsibility for the business's activities and trading. 

A written agreement allows partners to change these general rules and record them in the agreement. 

Partnership agreements

A partnership agreement is usually a good idea, otherwise there is no written record of the duties and responsibilities of partners, which can be very important if there's a dispute later on. 

If there is no written agreement, the duties and responsibilities of partners are equal, which may not be what you want. 

What does a partnership agreement cover?

It will cover issues like

· the amount of money each partner brings into the partnership; 

· how the profits will be divided; 

· the different roles and responsibilities of each partner; 

· the requirements to provide financial reports; 

· the rights of partners to draw on bank accounts; 

· how partners can leave the partnership and the consequences of this; 

· what happens when the business is sold; 

· how disputes are handled; 

· the salaries; 

· the rights of departing partners to start a similar business etc. 

Partner's unlawful acts

What if the partner does something that is outside their authority under the partnership agreement? This depends whether the person who dealt with the partner knew (or should have known) the action was beyond their authority. 

But even if this is so, it will sometimes still be possible for the person to claim compensation from the partnership. The lesson is clear: be very careful who you accept into a business partnership. 

Tax

Partners must file a Partnership Return with the Tax Office. It includes a profit and loss statement, and the tax is paid individually by partners on the profits as part of their personal income tax. 

Dissolving partnerships

Any partner can dissolve the partnership provided they do it in a way required by the partnership agreement. Make sure you see a lawyer about this, because there are often certain legal formalities, particularly in relation to the formal notice that is required. 

Trusts
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What is a trust?

Trusts are often used in connection with running a small business. A trust is not a separate legal entity in the same way that a company is. In simple terms it is a business structure where a trustee (usually a company) carries out the business on behalf of the members of the trust. A trust is set up through a trust deed. 

Types of trust

There is a range of trusts including: 

· discretionary trusts - where the trustee has a discretion when distributing funds to the beneficiaries. The most common example is the family trust; 

· unit trust - were unit holders have a number of units in the trust. Distribution from the trust is on the basis of the number of units held. 

· hybrid trust - this is a combination between a unit trust and a discretionary trust. 

The lingo

Appointor - this is the person who has power under the trust deed to remove the trustee and appoint another trustee. 

Beneficiaries - these are the people (can include a company) who are entitled to distributions from the trust. 

Settlor - this is a person (who is unrelated to the beneficiary or trustee) who provides an amount of money (eg $10) to establish the trust. 

Trustee - this is usually a company (it can be a person) which owns the assets of the trust, not in its own right, but as trustee of the trust. The trustee is responsible for the financial "health" of the trust and makes decisions about distributing income, borrowing money etc 

The pros and cons

Advantages of a trust include: 

· there may be taxation advantages - although this depends on current tax laws; 

· allows for income streaming; 

· limited liability etc. 

· it can provide asset protection advantages. 

The disadvantages of a trust include: 

· possible implication for capital gains tax; 

· distribution of tax losses; 

· establishment costs (although these days this can be minimal by using a pro forma trust deed, but get professional advice first) and administration costs etc. 

What is a company?
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What is a company?

In many ways a company is similar to a sole trader or partnership, except that it exists as a separate legal entity from the owners (who are called shareholders). This means that in most circumstances, personal assets of the owners cannot be touched to pay for the debts of the company. 

What law applies?

On 15 July 2001, the Corporations Law was replaced by the Corporations Act 2001. It is similar to the law it replaced, the Corporations Law. The Australian Securities Investment Commission administers the Act. Part 1.5 of the Corporations Act contains a "Small Business Guide" to help small business operators understand their rights an obligations. 

Regulation of companies 

Companies are regulated by the Australian Securities and Investment Commission (ASIC). The ASIC is an independent government body that administers the Corporations Law. Its aims are to provide protection for consumers and businesses in their dealings with companies and to ensure that companies: 

· operate according to the law; 

· report their activities; 

· maintain proper records; and 

· maintain an information database on company details. 

Types of companies

Most companies fall into two categories, depending on the type of liability that can be imposed on the owners: 

· A company limited by shares, limits the liability of shareholders to the value of their shares. This structure is suitable for most trading businesses and can be a private company or a public company 

· A company limited by guarantee, most often used by non-trading organisations, for example, sporting clubs. 

The pros and cons

Advantages of a company include : 

· it is a separate legal entity from the owners; 

· you can own property in the name of the company; 

· there is usually limited liability for the shareholders (unless they have given a personal guarantee); 

· you may be able to take advantage of tax minimisation schemes (legal ones, of course!); 

· it can be owned and operated by only one shareholder and director; 

· it may make it easier to attract capital investment because of shareholders' limited liability. 

Possible disadvantages include: 

· they can be complicated and expensive to establish and administer if it is a "large company"; 

· if you are not a sole shareholder, the shares may be difficult to sell; 

· if you have only a minority shareholding you may be allowed little or no input into the affairs of the company; 

· you will only be able to leave the shares in the company to your beneficiaries under your will, not the assets of the company separately; and 

· they require expensive procedures to comply with reporting regulations. 

Is liability always limited?

No, there are types of structures that do not provide limited liability for owners, but they are unusual and we will not look at them here. 

However, even in companies limited by shares it is possible for owners to be exposed to personal liability. For example: 

· a bank may require a personal guarantee against loans or overdrafts; or 

· sometimes a director can be held personally responsible for actions that are clearly beyond the ability of the company to pay. 

Shareholders

Shares can either be available to the general public or the private owners. If the shares are available to the public it is called a "public" company. If the shares are available to private owners it is called a private (proprietary) company. We will deal solely with private companies. 

Private companies

The Corporations Act makes the procedures for small companies a lot easier than they used to be. 

A company will also have: 

· the words "Proprietary Limited" (Pty. Ltd.) after its name; 

· a unique Australian Company Number (ACN) that will be included in most company literature and business documents, e.g. invoices, receipts, business letterhead, cheques etc; 

· a common seal (i.e. a stamp) which contains the company name and other identifying details, e.g. the ACN (it is no longer compulsory to have a common seal); 

· a registered office, although this doesn't have to be the place of business, in fact it is often the address of an accountant or lawyer. However, under the law, companies are required to notify the ASIC of changes in the company's place of business where that place is different from the registered office. 

Shelf companies & quick setup

Shelf companies are companies that has already been registered but has not traded. They are "sold" by services that simultaneously register a number of companies and then sell them "off the shelf". They suit people who have straightforward requirements for their company structure. 

There are also nowadays a number of online companies that can register your company, and others that can take your instructions by fax. 

Starting a private company

You must: 

· choose a name for the company and ensure the name is acceptable for registration, e.g. it is not identical to another name or otherwise unacceptable (e.g. it cannot be the same as a pre-existing name). This can be checked with the ASIC. Remember, this refers only to the corporate name - if the company operates in the public under a different business name, that name must be registered under the appropriate State or territory legislation - see above for the appropriate website information. Note that the registration of a business name does not create a legal entity. It is not necessary to give a company a name. It can be its Australian Company Number (ACN), which ASIC gives a company when it is registered. 

· reserve the company name. It will be reserved for two months (this can be extended for another two months if you follow the correct procedure). Otherwise you can apply to use the name at the time you register, but remember it may already have been taken; 

· decide on the names of members, directors and the secretary of the company - these people must agree to taking on theses roles. A company may have a company secretary who may also be a director and member - the secretary has responsibility for record-keeping including registers required by Corporations Law and minutes of meetings. It is no longer necessary to have a secretary if you choose not to have one. Changes to appointments and changes of addresses of directors must be supplied to ASIC within prescribed periods; 

· decide where the registered office will be; 

· lodge the application with any ASIC Service Centre or with the Local ASIC Representative; 

· notify the ASIC of certain changes to the business practices of the company e.g. changes to the registered office, operating hours, company name, substantial transfers of shareholdings; 

· lodge annual returns with the ASIC if this is needed (this is not always the case for a small private companies); 

· keep company books and records. 

Remember, unless a court agrees, you cannot be a company director if: 

· you are declared bankrupt and have not been discharged; or 

· you have been convicted of certain offences connected with the management of a company, a serious fraud, or certain other offences to do with the breach of duties of directors and insolvent trading. Usually you are barred for five years after the conviction. 

Certificate of Registration

Following the receipt and processing of the application forms, the ASIS: 

· provides an ACN; 

· registers the company 

· issues a Certificate Of Registration (you can order a Commemorative Record of Registration from ASIC if you want something more fancy). 

Domain Names

Domain names are the addresses for sites that represent your business on the Internet. For instance, the commonly used "com.au" address. You must ensure that it does not infringe a company name, business name or trade mark. This is done by a search of a database that must be undertaken before registration. To register your trade mark as a domain name in Australia, it must be the same as your legal entity (business or company name). 

Information brokers

The ASIC has approved a number of information brokers who can search the information database of the ASIC. Many lawyers also provide this service. 

Although this information can be obtained direct from the ASIC, the brokers can save you time and effort, though of course at a cost. Information available includes all corporate searches, company financial information, name searches, new companies etc. 

Forms

You can get the ASIC forms from the ASIC website. The most commonly used forms can also be obtained from a law stationer. 

For lodgement fees check out the ASIC website (asic.gov.au) or give them a call. 

Constitutions

Companies no longer require a memorandum and articles of association. Instead they may: 

· have a set of rules called a "constitution", which sets out the objects of the company. It does not have to be lodged with the application for registration but must to be kept with the company's records; or 

· depend on the rules of internal management - these are called "replaceable rules" because they can be replaced in whole or part by a constitution. The replaceable rules do not apply to private companies with a single member who is also the sole director; 

· A proprietary company with a single shareholder who is also the sole director does not require replaceable rules or a constitution because s.135 of the Act explains that the replaceable rules do not apply for such companies. 

Annual returns

All companies must lodge an annual return with the ASIC. 

Buying A Business
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Should I get expert advice?

It's always a good idea to speak to an accountant and a lawyer before you buy a business. For instance, you may want to make sure the seller cannot open another similar business just around the corner. 

Don't forget, mistakes made now may come back to haunt you in the future. Get advice about issues such as: 

· the expected return on invested capital; 

· valuation of stock and work in progress; 

· inspection of the seller's accounts, tax returns, wages books, and any statements that must be given under the law etc. 

Why is the business being sold?

Sellers will offer any number of apparently legitimate reasons to explain the sale of their business. But it is worth asking anyway, and attempting to judge how comfortable the seller is in releasing information. Sometimes the seller wants to sell the business for a reason that should discourage you from buying (e.g. it's not making money!). 

Make sure an accountant looks at the business's accounts. 

How much should I pay?

Usually a business that is a going concern is sold with a certain payment for "goodwill". This is the price the buyer pays for the business's "good name" that has been earned over the period of operation. 

An accountant can help you establish an appropriate figure for goodwill by examining the business's financial accounts. 

Remember, nowadays in certain businesses intellectual property (often called "IP") may be a significant part of the business's assets. 

What are the sales prospects?

Among other things, you should know: 

· the sales figures for each month of the year; 

· the profiles of buyers (e.g. their age, spending patterns); 

· who are the suppliers and what is their relationship with the business; 

· what are the stock figures, including average costs and turnover; and 

· if the stock is realistically valued. 

Profits and expenses

Make sure the profit figures offered by the seller are analysed by your accountant. For instance, it is important to know whether the business will generate enough profits to cover your financial needs and support your lifestyle. 

Make sure the seller's figures presented as expenses are realistic and are also looked at by an accountant. For instance (this lists some examples - get professional advice): 

· are the expenses listed in full; 

· are there hidden costs; 

· what are the depreciation costs; 

· are there any cost increases likely in the future; 

· what are the terms of the lease of premises; 

· what is the cost of borrowings for the business; 

· what is the business's credit rating; 

· what are the total costs of employees; 

· what are the liabilities that will carry over with the sale; 

· are there likely to be any rental or leasing increases; 

· is there any outstanding maintenance costs that must be met. 

The assets

Make sure you understand what assets are included in the sale price. For instance: 

· are they priced at a fair value? 

· what are the depreciation costs? 

· what are the leasing costs? 

· what is the cash flow? 

Legal help

A lawyer can help with the following issues: 

· whether the business structure is suitable for your needs; 

· agreements with the seller to ensure they don't compete in the same geographical area or the same market; 

· the terms of the purchase agreement; 

· whether the purchase agreement should be subject to finance; 

· whether there should be a trial period built into the purchase agreement; 

· looking at existing leasing agreements; 

· whether the purchase agreement says what you think it does; 

· searching the council and other agency records to ensure there are no plans or council orders that could disrupt the business or lead to a drop in sales; 

· checking the zoning regulations; 

· drafting any restraint of trade requirements of the seller, including dealing with prior customers and conducting a similar business; 

· transfer of business names, trademarks etc; 

· information to be supplied by the seller (e.g. a list of current customers and suppliers); 

· any agreement for the seller to work in the business for any length of time; 

· any specific requirements of legislation. 

Protecting Ideas & Products
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Why it's important

If you go to all the effort of developing a product, you want to be sure that no one comes along to steal your work. You may be surprised to know that your ideas can be legally protected - lawyers call this the protection of "intellectual property". The various ways that intellectual property can be protected are through the laws of: 

· Copyright 

· Design 

· Trademark 

· Patents 

What laws apply

There are a number of laws that apply to intellectual property: 

· Copyright Act 

· Trade Marks Act 

· Designs Act 

· Patents Act 

Copyright

This is pretty much what it says: it stops someone copying the creative work of a person unless they have been given permission to do this. This can be achieved by paying a fee/royalty, and/or acknowledging the creator, and/or that the use is authorised. 

To copyright your product, you do not have to take formal steps. It is automatic as soon as the product is created, for example, when you write a letter or make a sketch. But remember copyright does not protect ideas. 

Copyright is automatic - you don't need to register it, although there are services where you can do this. The advantage is that you then have formal proof of the creation of the product. 

In general copyright protects works such as: 

· literary works; 

· film, music and sound recordings; 

· broadcasts; 

· other artistic works etc. 

Changes in the law have introduced the concept of "moral rights" for the creators of the work. This allows the creator of a work to: 

· be known as the creator of the work; 

· take action if the work is falsely attributed to being made by someone else; 

· take action if the work is changed or used in a way that is prejudicial to the reputation of the creator. 

Copyright usually lasts for 70 years from the creator's death.
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Designs

A design is that part of a product which distinguishes it from similar products. The design is not the product itself, but more its appearance. For example, the design of a Rolls Royce is different to the design of a Mercedes. 

Designs can only be protected if they are registered under the Designs Act. To be registrable, the design must be: 

· new; and 

· original. 

Design registration is generally intended to be for works that have industrial or commercial use. Artistic works are the province of copyright legislation. 

Trademark

This protects a name or the identification of a product. It can be important if someone tries to hijack the name - if you have registered the trademark you can take action to stop them. 

You don't have to register a trademark, but is protective. If it has been used for some time it may be recognised by the common law. But in that case you would have to prove the point in court rather than relying on your registered trademark. 

Another benefit of registration is that it allows the owner to use the mark throughout Australia, and you can assign, transfer or sell the rights in the trademark. 

What trademarks can be registered?

Not all trademarks can be registered. Under the Trademarks Act, a mark must be either: 

· an invented word e.g. "Lawforyou/Law4U"; 

· a group of words that are innovative; 

· a distinctive mark or logo; or 

· a signature. 

Remember, just having a business or company name is different to a trademark. It may be the basis for proving a common law right to a name, but for certainty you should register a name. 

How to register a trademark

IP Australia registers trademarks and patents and provides information on the protection of intellectual property. You should: 

· check the Register of Trademarks and the applications pending to see if there are any similar marks in the same classification of products and services; and 

· apply for registration if there is no conflict. If there is a conflict and you want to keep the trademark, get legal advice. 

· The Australian Trade Marks Online Search System (ATMOSS) allows you to conduct searches using a range of criteria. 

Patents

This is the way to protect something you have invented. You should approach a patents professional before you begin. You can register it through IP Australia . A patent allows the inventor to have the exclusive right to make and sell the invention. 

To register a patent, an invention must be: 

· new; and 

· inventive. 

 For advice and assistance, see a patent attorney. 

Planning finances
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Planning finances

Discuss with your accountant: 

· start-up costs, including fixtures and fittings; 

· funds you will need for the acquisition of stock and equipment; 

· sources of finance; 

· suitability of various finance options etc. 

Sources of funds

Finances can be obtained from: 

· banks; 

· finance companies; 

· merchant banks; 

· insurance companies; 

· friendly societies; 

· solicitors' trust funds; 

· trustee companies etc. 

What to ask

Make sure the financial institution tells you: 

· what additional costs are attached to any loans/overdrafts etc (other than interest); 

· what is the interest rate; 

· is the interest rate variable or fixed, and what are the advantages/disadvantages of either; 

· what security is required for the loan; and 

· are personal guarantees required for the loan. 

Borrowing funds

The financial institution will want to know: 

· the purpose for the loan, e.g. for fixtures and equipment, ongoing funds for working capital; 

· how much money you need, e.g. an overdraft of $50,000 for the first twelve months; 

· the amount of funds contributed by the business owners/shareholders; 

· how the loans will be repaid; 

· the security that will be offered to support the loan; 

· the intended market for the product, and the market research to support the business plan; 

· the intended business structure; 

· experience of the owners/managers; 

· your financial history, or the financial history of the business; 

· the assets and liabilities of the business; 

· on-going measurements of the business performance; 

· any arrangements that have been made with other financial institutions etc. 

Banks

You will probably want to enter into a long term relationship with a trading bank. Banks can: 

· provide cheque accounts for paying bills; 

· allow the business an overdraft facility; 

· sometimes provide ongoing business advice etc. 

Cheques

A cheque tells the bank to pay the person or business named on the cheque. Some relevant issues are: 

· who is the proper person to pay. A cheque that is crossed with two parallel lines is "not negotiable" (make sure you write these words), and usually must be paid into a bank account rather than paid over the counter; 

· if the cheque is uncrossed it is "open", and can be paid to the named payee or anyone who presents it if it includes the words "or bearer" (this is often printed on the cheque and must otherwise be crossed out). An open cheque is not secure. It is also possible for the payee to authorise the bank to pay a third person if it is properly endorsed; 

· the bank will usually "clear" the cheque, at which time the money is paid to the account of the payee; 

· the bank will not pay out on a "stopped" cheque. The payer instructs the bank not to clear the cheque. Usually the instructions to the bank have to be in writing. A co-signatory of a joint account can stop a cheque; 

· there must be sufficient funds in the payer's account to cover the amount of the cheque. If the cheque "bounces", it will be sent back to the payee, who will, of course, want the payer to explain why it bounced. Of course, the payer may have an overdraft facility which allows the account to be "overdrawn" to a certain amount. 

Complaints against banks

If you have a complaint, you have a number of options. 

The Australian Banking Association has introduced a Code of Banking Practice which sets out a minimum standard of practice that is binding on banks. The complaint process is initiated by a written complaint to the bank, which must then begin an internal investigation. 

If you are unhappy with the response of the bank, the Code requires an impartial third party to be used to settle the dispute. 

The third party is often the Banking Ombudsman. As a general rule, they can consider your dispute if: 

· it is about a financial service provided by a member bank or an affiliate; 

· you are an individual or a small business; and 

· the amount you are claiming is less than $280,000 (check with the Ombudsman for confirmation of an up-to-date figure). 

Contact the Banking Ombudsman to check whether this service is available for your small business. 

Note that the Ombudsman may be able to arrange for an interpreter to explain your complaint. 

Your relationship to a bank? 

As you may have guessed from all the fine print, you have a contractual relationship with your bank. A contract is an agreement that is legally binding and therefore enforceable under the law. This contract will probably be entitled "Conditions of Use", and may be given to you as a pamphlet when the account is opened. Why all the fine print? From the bank's point of view, it is to ensure you understand the nature of the relationship. Unfortunately from the viewpoint of the consumer, it's often too much to take in (even if it could be understood in full). The Code of Banking Practice required the bank to provide all customers with the terms and conditions, in writing, which apply to their contract. The best advice is to read it and write down any questions that you have. You should not enter into any contract that you do not understand, and you are entitled to ask the bank for any clarification you require. 

Of course there are many different types of bank accounts, and therefore different types of contractual relationships, but a written contract must be provided in each case. 

Leasing Premises & Equipment
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What is a lease?

A lease is an agreement that allows you or your business (called "the lessee") to use property or an asset owned by another ("the lessor") for a specified period of time, in return for regular payments. The legal ownership remains with the lessor. 

Lease or purchase?

An accountant will be able to give you a good idea of the best option. Usually it depends on cash flow. There may also be lease incentives on offer, e.g. a rent free period for leasing premises. It is also important to talk to an accountant about the tax advantages/disadvantages of each option. 

Motor vehicle leasing

This usually raises substantially the same issues as other equipment. There is a set amount that can be claimed as depreciation, depending on the use of the vehicle (e.g. hire cars might allow greater depreciation value). It is now common for businesses to use the services of fleet operators to alleviate the administrative complexities of running a car fleet. 

Leasing premises

Most businesses will choose to rent premises. The relationship between the landlord and tenant will be regulated by the lease and, in certain circumstances, State or Territory legislation may also apply. 

In the lease you can expect to find clauses that deal with (among many other rights and duties): 

· the amount of rent; 

· the length of the lease and ways it can be extended; 

· whether it is for a fixed term or "periodic" i.e. on a monthly basis, although this is usually the fallback position following the end of a fixed term lease that has expired, which will then continue on a month by month basis; 

· the landlord's obligations with regard to repairs and maintaining the good repair of the premises; 

· whether there is an option to renew the lease for another fixed term e.g. a five years lease with a three year option (the option period for renewal may be for a shorter period than the original lease). This is something you should have, because it allows you to maintain the goodwill you have worked hard to establish in a particular location and the option belongs to the tenant. It is usual for the option to be exercisable by a particular time before the end of the tenancy period. It may also be subject to an agreed change in the conditions of the lease; 

· the types of business activities you can carry on in the premises, which may include restrictions (or prescriptions) on hours/days of operation (this is particularly prevalent in shopping centres and leases for some franchise operations); 

· parking for the use of the landlord; 

· the proportion of rates and other expenses that are shared between the landlord and tenant; 

· the landlord's right to enter the premises; 

· the consequences of any breach of the lease; 

· insurance obligations; 

· the rights to assign the lease to other tenants. This is very important if you want to be able to sell the business, and may spell out whether you continue to have obligations to the landlord after the assignment; 

· the right to install fixtures and fittings. 

Make sure you get legal advice before you sign a lease, the solicitor will be able to explain the obligations in the lease and negotiate some of the terms of the lease. 

Rent

It's important that a solicitor looks at the rental clause of a shopping centre lease (in fact, you should get advice on every aspect of a commercial lease). This is because commercial rents in shopping centres may be calculated on the basis of a percentage of sales or the business income, together with a base rental that does not vary. 

There are a number of formula that are used to calculate rent, and you should understand the consequences. Also, increases in rent may be calculated in different ways (e.g. CPI increases). 

Repairs

Tenants usually have an obligation to repair, although the landlord may be liable for structural repairs and for inherent defects. Generally the tenant is required to maintain the premises in the same condition as at the start of the lease, but should not be responsible for fair wear and tear. 

Make sure you carefully check the conditions of the lease that cover the responsibility to repair the premises. It is important to get legal advice about this. For example, if the premises are not able to be used due to a fire, will you be able to suspend the payment of the rent until the premises is again habitable? Does serious damage allow you to terminate the lease? If you fail to meet your obligations to repair can this lead to a termination of the lease? 

Costs

The sorts of costs associated with the lease include: 

· legal fees for preparing the lease; 

· stamp duty; 

· registration at the Government Land Titles Office, this is optional, but gives a tenant security; 

· other costs, such as, photocopying, postage etc. 

What's a franchise?
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What's a franchise?

A franchise is a business arrangement which allows a business to operate under the name of an established brand, like Macdonald's. 

The franchisor (the company who owns the established brand name) grants the franchisee (the person who wants to set up business) the right to sell or produce the brand name product. For example, an independent bottling company can produce a brand name soft drink in return for a fee or royalty. 

Pros and cons

Some of the advantages of franchises are: 

· the product name is already established; 

· there is an immediate entry into the market; 

· sharing the advertising/marketing expenses among a large number of fanchisees; 

· often a lesser initial capital investment; 

· readily available knowledge and market research about the product; 

· an ability to compete with large companies; 

· a potentially good alternative for entrepreneurs who want continuing guidance from experienced operators; 

· operators are often highly motivated; 

· innovative marketing techniques thrive in a franchise environment; 

· combined purchasing powers. 

Some of the disadvantages are: 

· reliance on the expertise and assurances of the franchisor; 

· complicated agreements to be understood before signing; 

· some franchisors take a more serious position in relation to their ongoing responsibilities to franchisees than others. 

Checklist

Before signing a franchise agreement you will need professional advice (this may be required anyway). This is only a guide (get professional advice) but check: 

· the franchisor's financial position; 

· whether the franchise is expert in the business or whether its main business is selling franchises; 

· the company records of directors' interests etc; 

· whether the franchisors are approachable and will continue to be so after you sign the agreement, and whether you will be happy to be in a long term relationship; 

· whether established franchisees are happy with their franchise and the activities of the franchisor; 

· the strength of the major competition in the market; 

· whether the market is already saturated (look at the recent history of the oversupply of service stations for an example of this); 

· who has the legal responsibility for problems with the product; 

· what the total investment will be, and whether there are hidden costs; 

· whether some items (like equipment) and the product itself must be purchased from the franchisor; 

· the exact nature of any royalty rate that must be paid to the franchisor, and exactly how it is calculated; 

· whether projected profits and costs are validated by independent means; 

· the franchise agreement thoroughly, preferably with a legal expert, and the rights of the franchisor to end the agreement; 

· whether you are sharing regions with other franchisees, the distance between them, and any guarantee you have against the franchisor if they sell another franchise in your territory; 

· whether any market survey used to identify a new territory is compiled by a reputable organisation. 

The Franchising Code of Conduct

This Code applies to franchises made, renewed, transferred or assigned after October 1998. For an agreement to be classified as a "franchise agreement" it must contain all of the following: 

· an agreement (this can be written, oral or implied); 

· an existing "system" or a suggested marketing plan that is controlled by the franchisor or an associate; 

· The business must be operating and be associated with a symbol or trade mark; and 

· A fee has been paid, or has been agreed to be paid, to the franchisor. 

It does not apply to: 

· an overseas franchisor who uses only one franchise or master franchise in Australia; 

· franchise agreements governed by other mandatory industry codes; 

· franchisees who operate substantially the same business for at least two years before entering into the franchise agreement, and whose sales are less than 20% of the franchisee's total turnover for that type of goods or services in the first year of trading as a franchisee. 

Disclosure requirements

Before a franchise agreement is signed, a franchisor must: 

· provide a "Disclosure Document" and the a copy of the Code to a prospective franchisee at least 14 days before the agreement is made or renewed; 

· update the Disclosure Document annually; 

· receive from the franchisee a signed statement that they have received advice about the proposed agreement from an independent legal or business adviser or independent accountant. Even if it's possible to choose not to receive advice, this is not recommended. Get advice. 

Disclosure Document

The standard Disclosure Document includes: 

· the franchisor's qualifications and the last ten years' business experience, including anyone likely to have management responsibilities; 

· any litigation that is pending, and details of serious convictions and civil judgements for certain company officers; 

· details of all company owned and franchised operations, and any franchises that have ceased to operate, transferred or otherwise terminated; 

· details of the exclusivity or non-exclusivity of territories; 

· terms and conditions upon which the franchisee is required to purchase or supply goods and services, and details of stock requirements; 

· how the franchisor chooses sites for new franchises; 

· details of marketing and other combined funds, and their administration; 

· all establishment costs; 

· a summary of the obligations of franchisee and franchisor; 

· a statement of the franchisor's solvency (ability to pay debts); 

· a summary of the relevant terms of the franchise agreement; 

· a summary of any related agreements that the franchisee or its directors must sign, such as leases and equipment leases; 

· in some circumstances, a profit and loss statement for the franchisor's last two years of operation. 

Disclosure to purchasers

If you are a franchisee (i.e. you own a franchise) and want to sell it, then you have to give the prospective purchaser a different type of Disclosure Document. Some of the issues that this document must cover are: 

· the appropriately required business experience of the franchise and its directors; 

· a copy of the existing franchise agreement and any property lease; 

· details of the assets of the business to be transferred; 

· profit and loss statement for the last two years; 

· a summary of obligations the franchisee has with the franchisor; 

· details of the employees and their pay. 

Compulsory franchise conditions

These conditions are compulsory, even if they are not written in the agreement: 

· if the premises are leased from the franchisor, a copy of the lease must be provided to the franchisee; 

· if the franchisee has to contribute to a marketing co-operative fund, the franchisor must supply a financial statement of the funds activities; 

· the franchisor cannot stop the franchisee from joining or forming a franchisee association; 

· the franchisee can end the agreement within seven days of signing; 

· the franchisor must provide a current Disclosure; 

· the franchisor cannot unreasonably consent to transfer the franchised business, except in certain circumstances; 

· in most cases the franchisor must give reasonable notice of an intention to end the franchise agreement, and allow the franchisee a reasonable time to fix any alleged breach. 

Reasonable opportunity

A franchisor is not permitted to enter into, renew or extend a franchise unless it has received a written statement from you that you have received and had a reasonable opportunity to understand the Code and the disclosure document. 

Independent advice

A franchisor is not permitted to enter into a franchise agreement with you unless it has received a signed statement that you have been offered independent advice. by: 

· an independent legal adviser; 

· business adviser; or 

· accountant. 

Check with your professional adviser if it is sufficient to be merely told that you should seek this advice. 

Disputes

Under the Code all franchise agreements entered into after 1 October 1998 must include the dispute resolution procedures set out in the Code, which states that: 

· the complainant writes to the "respondent" (the person that you are disagreeing with) explaining the nature of the dispute, your desired outcome and how this can be achieved; 

· if you still can't solve the dispute within three weeks, either party can refer the dispute to a mediator; 

· if you can't agree on a suitable mediator, you may refer the matter to mediation or ask the Franchising Code Mediation Adviser to appoint a mediator. You must pay your own costs. You can contact the Mediation Adviser by phoning 1800 150 667; 

· despite this procedure, either of you can also take legal action if you want to. 

Where can I get help?

There are many complicated issues related to franchising. Make sure you get advice from a qualified accountant and solicitor. Note, the Franchising Code of Conduct makes it compulsory for a franchisee to get proper professional advice before signing the agreement. 

Top Ten Business Start up Questions
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1.      How do I decide which business structure is best for my business?
You have to look at the objectives of the business, the tax structure you want, personal liability etc. You must get professional advice from a lawyer and/or accountant about this. 

2.      Can companies be deregistered?
Yes. Companies that have stopped operating can voluntarily deregister. The Australian Securities and Investment Commission can also deregister a company that has breached the Corporations Law. 

3.      If a company goes under and leaves debts behind, what property is available to meet the debts?
Because of the limited liability of shareholders, it is usually only the company's assets, plus any money owing on shareholdings. Note, directors may also be personally liable in certain circumstances. 

4.      Are new partners equally liable for the actions of the partnership before they joined?
Not usually, unless this is part of the agreement under which they joined. 

5.      What about a partner who has left the partnership?
A retiring partner is liable for actions taken by the partnership whilst they were a partner, unless there is a specific agreement to the contrary. 

6.      Where do I get a business plan? 
      There are lots of books and software programs that can help, and consultants who do this for a living, as well as some accountants. 

7.      Isn't it better to enter into a periodic tenancy agreement for my shop in case the business fails?
That might seem like a good idea on the face of it, but remember, you tend to build up goodwill in a particular location, and if you don't have a fixed term lease, you may be evicted with a month's notice and lose all the goodwill you have worked to establish. 

8.      Is an assignment of a lease the same as sub-letting?
No. It's better to be able to assign a commercial lease, because sub-letting means you are still responsible to the landlord for the term of the lease. 

9.      Who owns the copyright of products developed by employees?
If the work is created in the course of employment, the copyright is owned by the employer. 

10. Is there a law that regulates franchises?
Yes, the Franchising Code of Conduct was introduced in July 1998. It sets out rules in relation to disclosure, the franchise agreement, processes for dispute resolution etc. 

Business Insurance

Law4U | July 12, 2007 - 1:15AM 

Buying insurance 

You can buy insurance: 

· direct from an insurance company; or 

· through a third party that arranges insurance, e.g. insurance brokers, insurance agents, banks, finance companies. 

Most insurance companies or brokers offer package policies that combine different types of insurance, e.g. for professional offices and retail outlets. 

You can also ask that a standard policy be styled to meet your business's specific requirements. It is also usually possible to extend a basic cover, e.g. a fire policy can be extended to include risks like earthquake. 

Before you take out insurance, have a look at our checklist - it lists a number of issues you should consider.

Types of insurance 

The types of insurance you may need include: 

· property insurance - compensation from loss or damage to property; 

· liability insurance - cover for legal claims against the business, e.g. for a personal injuries claim by a customer; 

· workers compensation insurance - cover for workers who are injured on the job; 

· loss of gross profit insurance - cover for loss of profit due to business interruption; and 

· disability insurance - cover for loss of income due to injury, illness or death; 

· other business related insurances - there are many under many different product names.

Property insurance 

This usually covers losses from theft, fire and other specified damage. This type of insurance can cover anything agreed to between you and the insurer, e.g. cover for breakage to plate glass windows, hot water systems etc. 

The losses can also include consequential losses from damage (e.g. profits while you have to close the business during repairs).

Liability insurance 

This includes: 

· the well-known insurance called "public liability", which covers you for claims from people injured as a result of your business operations. This would include claims for "negligence", where a person suffers damage because of a breach of the business's duty to take reasonable care in its operations; 

· product liability insurance covers you for losses or damage caused by faulty products supplied by your business; 

· professional indemnity insurance covers professionals for losses caused by giving the wrong advice or acting to the detriment of your clients (e.g. lawyers have this); 

· indemnity insurance for company officers (e.g. directors) to cover for claims made against directors personally as a result of business operations.

Disability insurance 

This covers you if you are forced to stop working because of an injury or illness. There are many different types of disabilities that can be covered by the policy. Generally the insurance pays a percentage of your gross salary during the period of disability.

Workers compensation insurance 

This covers claims by workers for work-related injuries. Generally claims are made for loss of earnings, medical expenses and/or permanent impairment.

Loss of profits 

This will cover the loss of profits if the business is interrupted because of damage to property resulting from an insured incident (e.g. fire). It can also cover wages to employees and the maintenance of anticipated net profits.

Conditions 

There are a number of general conditions that apply to most insurance policies. These include: 

· the insured's duty of utmost good faith. You must disclose to the insurance company anything that is "material" to the insurance contract, i.e. anything that would be relevant to the decision of the insurance company in its decision to issue the policy. This is often called the duty of disclosure. A good question to ask is: "Would this information affect the decision of a reasonably prudent insurer to accept the risk, or affect the level of the premium demanded by the insurance company?" For example, have you been refused insurance cover by another company? You are also required to be honest in any claims made on the policy, and cooperate with the insurance company; An insurance company can refuse to pay the claim if you were aware of the circumstance but you did not disclose it. This is called "fraudulent non-disclosure"; 

· the insurance company's duty of utmost good faith. This requires the insurance company to promptly assess and pay your claims, and disclose any "material" facts that would be relevant in your choice of an appropriate policy; 

· having an "insurable interest" - to insure something you must have a legal interest in it (e.g. you are the owner). For example. you can insure your workers, the business property, yourself, your business partner etc; 

· you can only recover your loss. In other words, you cannot make a profit from the claim against the insurance company; 

· the insurer's duty to give appropriate notice that the policy is due for renewal.

Exclusion clauses 

These are clauses in the contract that limit the liability of the insurance company. For example, there may be limited liability if a theft occurs when windows are not secured according to the policy's requirement. You should get legal advice if the insurer relies on an exclusion clause, because it may not apply in certain circumstances e.g. the insurer may not have brought the exclusion clause to the attention of the insured.

Regulation of brokers

Under the law an insurance broker must be licensed and registered by the Australian Securities Insurance Commission (ASIC). Their conduct is regulated by ASIC and they must also act in accordance with their Australian Financial Services Licence. This establishes standards that ensure: 

· their professional identity is truthful; 

· they do not try to pressure you into a policy you don't want; 

· they follow certain accounting practices that protect your premiums; 

· disputes will be handled in an appropriate manner. 

To maintain registration, brokers must: 

· have accounts audited and provided to ASIC and demonstrate their businesses are financially sound; 

· carry professional indemnity cover to protect clients who suffers financial loss due to the broker's negligence; 

· disclose all fees and if requested, any commissions received; 

· subscribe to a government approved, external complaints handling facility.

Disputes

Just because you have had a claim rejected it does not necessarily mean that you have no further recourse. It is always possible to go to court, although this is often and expensive and risky venture. However, there are other dispute resolution mechanisms that you can try.

  

Alternative dispute resolution

This is where you attempt to find a solution to a dispute without (or before) resorting to court action. In general it is quicker and far less costly. If your solicitor recommends court action, ask them to explain the advantages of disputing your claim through the courts rather than first seeking help from one of the resolution schemes. 

The schemes described below are part of the financial industries structure.
  

Advantages of dispute resolution 

The big advantage of these schemes is that they are free, and you do not have to pay the costs of the insurer if you lose your case. If you go to court you will generally have to pay if you lose. You do not need a lawyer to use the schemes, but it is a good idea to get legal advice if the claim involves a large sum of money. Remember, you are still entitled to take legal action if you lose the case under the scheme.

Insurance Ombudsman Service 

This was previously known as the Insurance Enquiries and Complaints (IEC). In November 2004 a new name for the scheme was adopted: the Insurance Ombudsman Service. It hears disputes about some types of small business insurance. 

Phone the Ombudsman on 1300 78 08 08 (toll free) to check if your business policy is covered. 

If so, first tell the insurer and ask them to resolve your complaint. If you are not satisfied with the result you can ask that the dispute be referred to the insurer's Internal Dispute Resolution (IDR) process (contact the Ombudsman if you are not sure which person to speak to at the insurer's office). You must get a decision from the IDR within fifteen business days of making your request. 

If you are not satisfied with the IDR decision you can call or write to the Ombudsman and ask for assistance. This must be done within 3 months of the IDR decision. The ombudsman will then send you a "Referral Notice" to complete and ask for details of the dispute. 

A Case Manager will then look at the dispute and try to resolve it. Information will be sent to an independent decision-maker who will make a decision and provide reasons in writing for the decision.  

The Ombudsman will provide determinations in writing. If you want to accept it  you must inform the Ombudsman within one month of the determination. The insurer must then comply with the determination within one month of your acceptance. The determination is not binding on you - get legal advice if you want to take it further.

Life insurance - Financial Industry Complaint Service (FICS)

The Financial Industry Complaint Service can hear disputes about life insurance, including certain income protection policies. The Service is an external complaints resolution scheme approved by the financial services regulator, the Australian Securities and Investments Commission. 

Before you can seek the intervention of the FICS because your claim has been rejected you must have first sought a review from the insurer. Under the Rules the member has 45 days to reply to your complaint. The member may notify you that it requires up to 90 days. However, you must agree to this extension of time. You must supply FICS with an authority to proceed and a summary of the complaint. 

There are "jurisdictional limits" for a claim i.e. the maximum dollar value that FICS can deal with. 

Ring 1300 78 08 08 (cost of local call) for details.

FICS decision making 

There will be an investigation into the complaint. This is the opportunity for the dispute to be settled or conciliated. If not the dispute may proceed to a hearing, which will decide if the claim should be paid or not. 

If the complaint is not resolved to your satisfaction you can refer it to the Chief Executive Officer. Your file will be reviewed and the Chief Executive Officer can: 

· order a conciliation conference between you and the member with a view to resolving the matter; or 

· refer your case to an Adjudicator in certain circumstances; or 

· refer your case to an independent Panel who will make a determination. 

If the decision is not to order the payment of the claim, you can still go to court.

Brokers - Insurance Brokers Dispute Limited (IBDL)

The IBDL hears disputes between consumers and insurance brokers or financial service provider (other than an insurance company). Brokers must be members of the scheme in order to bring a dispute to the IBDF. There are strict restrictions that apply to this scheme unless the broker agrees to have the dispute heard. IBD covers policies including insurance for small business pak policies.

  

General Insurance Brokers' Code of Practice

Participating general insurance brokers subscribe to the General Insurance Brokers' Code of Practice. The Code outlines standards of good practice to be expected from your broker. They include: communicating with you promptly and clearly, representing you properly in arranging your insurances, and providing support should you need to make a claim. 

A new revised Code came into effect on January 1, 2007. 

Contact the IBDL on 1300 780 808 (toll free). 

Tax
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Tax returns

Tax returns must be submitted each year (unless your income is less than the minimum amount at which tax is payable). There are separate tax return forms for each business structure: 

· sole traders must lodge returns for the business and their personal tax; 

· a partnership return details the income of the partnership; each partner then files a separate return for personal tax that includes the partner's share of the partnership income; 

· trust returns are required for every trust. This will include details of the income of the trust and distributions (if any); 

· companies have returns in their own right because they have a separate legal existence. 

Tax deductions

These are the expenses incurred in running the business. Deductions can include expenses such as: 

· rental/lease; 

· rates; 

· advertising; 

· insurance and superannuation; 

· car expenses; 

· bad debt costs; 

· repairs and maintenance 

· interest on borrowed funds etc. 

Depreciation and losses

This is not a deduction in the same way as other expenses, but is a way of spreading the cost of capital equipment over a number of years - it is still a deduction. The amount of depreciation you can claim varies. 

If your business suffers a loss (as distinct from a capital loss), the loss may be able to be carried forward to be deducted from income in later years. 

Your accountant will be able to provide information on depreciation and carrying forward losses. 

Types of business tax

· Fringe benefits tax - FBT is levied against a business on any benefits that are received by an employee, e.g. a company car or interest free loan, and applies to all businesses. Note. Some benefits are not taxable - talk to your accountant or solicitor about this. 

· Capital gains tax - CGT is levied on the profit that is made on the sale of any asset bought after 19 September 1985. It also applies to the sale of goodwill. The rate of tax depends on a range of circumstances, talk to your accountant. 

· Payroll tax - this is a State tax that is levied against employers if they pay wages/salaries (and other forms of remuneration such as health insurance contributions) over a certain amount of money, depending on the particular State law. 

· Land tax - this is State tax levied against businesses that own their own premises (in some States it is also levied against homes and rental properties). If you are a tenant of business premises check with your accountant or solicitor, as this tax may be payable depending on the terms of the lease. 

· Customs duty - if you import goods you will have to pay a duty based on the value of the goods and the rate of duty set out in the Custom Tariff Act. 

· Stamp Duty - this is a duty that applies to a range of commercial documents. The amount of duty usually depends on the subject of the agreement, ie the value of land being transferred or the rent paid under a lease etc. 

· PAYG - the PAYG system began on 1st July 2000, and for most businesses it means one set of rules, one set of payment dates and one form to fill in. The PAYG system replaced 11 existing reporting and payment systems, including provisional tax, Pay As You Earn (PAYE, or group tax) Prescribed Payments System, and the Company Instalments System (COIN). 

· Goods and Services Tax (GST) - where to start. You could fill a whole web site just with information about this tax - and many have. For starters try the Australian Taxation Office GST website. 

· Child support - this is not really a tax, but you can be sent a notice from the Child Support Agency requiring you to deduct certain amounts from an employee's wage. 

Disputes

You can dispute the assessment of the Tax Office. To do this you should lodge a written objection with the Tax Office, stating the reason you believe the assessment is excessive (we assume you won't complain if it is not large enough!). We recommend strongly that you get legal advice before you take this step. 

Tax audits

This is something that strikes fear into most business owners. It can either take place because of a random check, or because there is a serious query about your tax return. The Tax Office can look at your books, or any other business records that are relevant to the payment of tax. It is very important to get legal/accounting advice if you are to be audited, because the penalties can be harsh. 

Superannuation Obligations
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What does the employer contribute? 

Employers must contribute to an employee's superannuation fund. This is called the Superannuation Guarantee, which came into operation on July 1, 1992. 

The Superannuation Guarantee (Administration) Act tells employers that they must pay the following percentages of an employee's wages (excluding overtime, leave loading and fringe benefits): 

	Year 
	% of ordinary time earnings 

	1997-98 
	6% 

	1998-99 
	7% 

	1999-00 
	7% 

	2000-01 
	8% 

	2001-02 
	8% 

	2002- 
	9% 


Are any employees left out? 

Yes. The Superannuation Guarantee (Administration) Act says that employers do not have to pay the Superannuation Guarantee in certain circumstances, for example:

· employees earning less than $450 per calendar month (before tax); 

· employees under the age of 18 who work less than 30 hours per week; 

· employees over the age of 70; 

· certain employees who are not resident in Australia and are paid for work outside of Australia; 

· employees paid to do work of a domestic or private nature for not more than 30 hours a week, e.g. a part-time nanny or housekeeper. 

What if compulsory contributions are not made?
All employers must tell the Tax Office every year about the contributions that have been made for employees. The Tax Office can audit the employer's accounts, and charge interest on any outstanding payments, plus administrative fees. 

Can the employer pay more?

An employer can make payments above the compulsory superannuation guarantee as: 

· a reward for a worker's performance; 

· a type of co-payment, where the employer's contribution increases in line with the employees voluntary contribution; or 

· a "salary-sacrifice" - this is where the employer makes a contribution that would otherwise be paid as salary. 

If you want your employer to pay more, you should get advice from an accountant, but keep in mind that employers are limited in the amount that can be claimed as a deduction for superannuation contributions made for a particular employee. 

Super For Self-Employed
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Which fund is best?

You have a wide choice of possibilities: 

· insurance companies; 

· banks; 

· other financial institutions. 

These are generally "public-offer" funds, which means they accept contributions from the public at large. 

When you are choosing which fund to use, you should consider: 

· the administration fees; 

· the investment performance and the institution's reputation; 

· insurance cover options etc. 

You can also do-it-yourself in a self-managed fund. 

Can I get disability/death benefits?

You will need to get information about this from the fund, but in general you can pay an insurance premium to cover this. It should include benefits for total and temporary disability. 

Can I choose the investments?

This is usually available in a public-offer fund, although changing investment strategies can involve an additional administrative charge. 

Also your participation in this is usually limited. For example, you may be able to choose between stable investment or more risky international equities. The trustee makes the rest of the decisions. 

My own fund?

You can set up your own fund, which is called a "self managed fund". 

This fund must have fewer than five members (for example, a husband and wife and two children) and give control and responsibility for investment and administration to the members. It is regulated by the Tax Office. Note, the members must be trustees of the fund. 

The laws that control self-managed funds change all the time, so it is wise to get professional accounting and financial planning advice. Major changes take place in the 2007-8 financial year. This is a specialised and at times complicated area, so always get professional advice. 

Obligations as a business owner
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Duties of company directors

The duties of company directors are spelt out in the Corporations Act. 

Some of them include: 

· to place your company's interests above your own; 

· to act honestly and in the overall best interests of the company; 

· to act with care and attention to detail; 

· to be up to date with the company's activities; 

· to seek professional advice when necessary; 

· to take an active part in director's meetings; 

· not to misuse privileged company information against the company or to your own private interests; 

· to ensure that the company keeps financial records that comply with the Act; 

· to prepare annual returns if this is required (not strictly necessary for a small proprietary company - check with your accountant) and ensure the records are accurate; 

· not to allow the company to continue to trade if it cannot meet its current debts - this is particularly so if you suspect that the company is insolvent when the debt is incurred or would become insolvent if the debt is incurred etc. 

There are serious penalties for directors who breach this Act. It is also important that you understand the personal legal liabilities that may attach to being a company director.  It is important to get professional accounting or legal advice so you understand and can comply with your obligations.

Implied conditions and warranties

The Trade Practices Act and State consumer protection laws imply certain conditions and warranties in relation to goods and services. These include: 

· that the goods you sell are "of merchantable quality" i.e. they are fit for the purpose that you sold them for; 

· that the goods you sell are as you described them; 

· that you have the legal right to sell the goods, i.e. they are not stolen. 

· that services are provided with due care and skill; 

· that materials used when delivering services are fit for their purpose. 

If you breach these conditions or warranties then a consumer may be able to refuse to take the goods and demand a refund. Their specific rights will depend on a number of circumstances, including whether the breach is of a warranty or a condition.

Unfair trading

The Trade Practices Act and State consumer protection laws also prohibit certain types of conduct that are generally considered "unfair". 

Examples include: 

· misleading conduct, i.e. this includes doing or refusing to do something; 

· false representations; 

· unconscionable conduct - issues considered when assessing this include the relative bargaining strengths of you and your customers, any unreasonable conditions, any undue influence etc. 

· bait advertising, i.e. advertising a product at a low price to entice a consumer to buy a more expensive item etc. 

If you breach the Trade Practices Act or the State consumer protection laws, you may be prosecuted by either the relevant State department or the Australian Competition and Consumer Commission.

Negligence

As a business owner you and your staff will owe a duty of care over and above any obligations imposed by legislation. It is a duty which is part of the law of negligence, and belongs to what is called the common law or "judge made law". 

What this means is that if you breach the duty of care that is owed to another person, and that person suffers some harm or loss that is reasonably foreseeable, then you and/or your staff may be negligent, and the person who suffered the loss may be able to make a claim for damages. 

In each situation the important questions that must be asked include (this is only a guide, a specialist lawyer will offer specific advice): 

· Does a duty of care exist? Do your actions affect another person? 

· What is the standard of care? This is based on what would be expected by a "reasonable person". 

· Has the duty of care been breached? This will be a question of fact in each situation. 

· Has the person suffered any harm or loss? This can be physical harm, loss of property, or in some cases mental harm (e.g. nervous shock). Again this will be a question of fact. 

· Has the action caused the loss? Would the harm have not occurred "but for" the action? 

· Was the type of loss foreseeable? Again the test is what a "reasonable person" would foresee as likely given all the circumstances. 

Possible defences include (get specific professional advice): 

· Denying the allegation - this could take the form of denying that a duty of care existed; arguing that the action taken was reasonable; arguing that no damage was suffered; denying a causal link between the breach of duty and the damage, or arguing that the damage was not reasonably foreseeable. 

· Contributory negligence - you argue that the person didn't take the necessary care. This is not a complete defence, it simply apportions the fault. 

· Voluntary assumption of risk - you argue that the person has knowingly taken on the risk of certain actions. 

· A new intervening act - where it is alleged that another person has intervened and exacerbated the situation, or caused damage which you could not be responsible for.

Vicarious liability

An employer may be responsible for certain actions of their employees - provided the employee was acting "within the course of their employment" - this is called vicarious liability. 

If an employee causes damage of any kind to another person or to property, get legal advice immediately.

Health and safety 

You have an obligation to provide a safe and healthy environment for your employees. This obligation is different to workers compensation. Health and safety obligations are based on the law of negligence and if you are found to be negligent, an employee may be able to sue you for damages. 

The law also places specific obligations on you in relation to health and safety. This law is contained in both Federal and State legislation. There are also codes of practice that give guidance about compliance with these laws. 

Note that this obligation extends to the workplace as a whole, and the needs of individual employees as well as to visitors to your workplace.

Discrimination

There are Federal and State anti-discrimination laws which apply to the workplace. It is important to make decisions about workers according to their performance or eligibility to perform a job, rather than any personal characteristics. 

The Federal and State laws apply to all employment situations, including the hiring and advertising of staff, transfers, promotions etc. For example, decisions about job applicants or workers who are eligible for promotion should not be decided on characteristics such as sexual preference, age, disability, marital status, gender etc. 

Indirect discrimination is also prohibited. For example, imposing requirements for a job which are not essential, but which in fact discriminate against a person or class of people. 

Another area of discrimination is sexual harassment, i.e. offensive sexual behaviour such as inappropriately touching another person or making offensive comments, suggesting that an employee will be advantaged by meeting sexual demands etc. 

If you have any questions about discrimination contact the Anti-Discrimination Commission or Equal Opportunity offices in your State or Territory. If an employee makes allegations about discrimination, see a solicitor immediately. 

There are significant advantages to employers in engaging in non-discriminatory practices: 

· a person who is the best qualified for the job is far more likely to get it; 

· promotion is based on merits and more likely to engender better management; 

· employees become used to a business culture where excellence is benchmark apart from any the issues of sex, race, or age; 

· the work environment is less stressful because threats that are external to the work performance are removed; 

· as an employer you are far less likely to be involved in expensive workplace litigation.

Selling A Business
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What to think about 

Some of the issues you should consider before selling are: 

· What are you selling, e.g. are the assets to be sold separately? is the business a going concern? is the goodwill for sale? is there proper title for each asset? 

· What information will be provided to the potential buyer, e.g. accounting records; the accuracy of statements made to entice the buyer. 

· Whether the buyer can continue to run the business successfully during any transition period following purchase, e.g. training the purchaser and introducing them to established customers. 

· Whether the financial records of the business are up to scratch and what should be done to get them into shape, e.g. detailed information about business debts, loans, whether the debt will be assumed by the buyer etc. 

· Is the business is leased premises? If it is will the landlord agree to transfer the lease? 

· Tax implications, e.g. capital gains tax, value of stock, roll over relief etc. 

· The business's market and the nature of competition. 

Valuation 

Formal valuations of businesses are normally carried out by people with the appropriate qualifications. There is no specific method or manner of valuation, and often it depends on the type of business and the circumstances of its sale. 

A valuation may also include a determination of the "net tangible assets" of the business, i.e. taking into account the liabilities of the business and the current value of the assets. The current value must reflect the written down value of the assets, which may be different depending on whether the business is a going concern or the assets are to be sold. 

Goodwill 

This is part of what is being sold in a going concern, and will often be the largest percentage of the saleable assets of the business. Considerations should include whether: 

· the business name and any trademarks or other intellectual property is part of the sale; 

· the seller has an obligation to maintain the goodwill until the transfer of the business; 

· training of the buyer is included in the sale; 

· the buyer will be introduced and promoted to established customers; 

· contracts with customers and suppliers are part of the sale; 

· there will be a restraint of trade agreement, e.g. the vendor agrees not to open a similar business within a certain geographical area or restrictions on the right to assist a competitor. 

Selling expenses 

Don't underestimate the expenses that you may face in selling the business, for example: 

· repair and maintenance of assets before sale; 

· advertising the sale; 

· professional costs to lawyers, accountants, business brokers etc. 

Who sells? 

· Brokers are professionals who sell businesses in a similar way that real estate agents sell private property. They may be able to identify a competitor or investor as a potential buyer; 

· Accountants will often be able to help in the sale of a business and its valuation; 

· Lawyers are a good start when beginning negotiations with potential buyers, and can handle the legal aspects of the transfer. 

Advertising 

It's important to choose the best method of advertising the sale of the business, and to take professional advice before you make any decisions. Possibilities include: 

· Newspaper advertising, which usually has a separate classified section devoted to "businesses for sale". You should also get advice about whether an advertisement should be placed in a trade journal and specialist publications; 

· Sending letters to potential buyers, usually competitors; 

· Direct approach by a broker or other professional who can also negotiate on your behalf. 

Payment 

You should think about: 

· the deposit that will be required following the agreement to sell and bind the parties to the contract of sale; 

· when and how the balance of the purchase price will be paid, e.g. the number of days for settlement (usually 30 days); 

· ensuring there is no doubt about the buyer's obligations to insure the business when this becomes applicable.

Bad Debts
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Avoiding bad debts 

There are a number of precautionary measures you can take: 

· make sure new clients and customers provide information about their credit worthiness, including credit references, and a commercial credit check on companies; 

· make sure you are clear about the terms of supply of credit; 

· investigate the possibility of obtaining a personal guarantee from the directors of a client company; 

· follow up debts immediately they are overdue, and consider more stringent terms in the future, e.g. the supply of goods C.O.D. or prepayments before work/supply is begun; 

· get supply agreements in writing, so you have proof of agreement to the supply terms; 

· check out whether it is feasible to withhold the passing of title in equipment and materials until payment is made; 

· avoid later claims of unsatisfactory work by getting a customer to sign an agreement that the work was completed satisfactorily; 

· investigate the possibility of progress payments for ongoing contracts or work. 

Debt collection 

You can do this in a number of ways: 

· use a lawyer; 

· use a debt collection agency or 

· you can do it yourself - there are software programs that you can use. 

If you use an agency remember to ensure that you receive progress reports about their actions and ongoing costs! Check if the agency will charge for their work if the debt is not collected. 

Letter of demand 

You can send a letter of demand to the debtor when it is clear that the debt is not going to be paid or is long overdue. Although you can write the letter yourself, a debtor will probably give greater credence to a letter from a solicitor. 

If the letter is unsuccessful you can consider legal action, get advice about this. 
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You can send a letter of demand to the debtor when it is clear that the debt is not going to be paid or is long overdue. Although you can write the letter yourself, a debtor will probably give greater credence to a letter from a solicitor. 

If the letter is unsuccessful you can consider legal action, get advice about this. 

Legal action 

Recovering debts is often an ongoing problem for businesses. Many businesses utilise debt recovery agencies to avoid litigation, or to handle basic court procedures if that is needed. Lawyers are also able to conduct debt recovery on behalf of businesses. 

Litigation is usually begun with a statement of your claim to a local court (if the debt is not a large amount). As the owner of the business you are the "plaintiff", and the person or company that owes the debt is the "defendant". Sometimes the claim is issued in a smaller division of the local court. If the defendant wants to dispute the claim they have to file a defence with the court, and then the process becomes formal in a court hearing. 

If the claim is straightforward (e.g. for work done, materials provided, goods sold and delivered, or professional services rendered) and you believe the defendant is able to pay the debt, the counter staff at a local court may be able to help you fill in the appropriate forms. Sometimes this will be sufficient to reclaim the debt if the defendant decides to avoid further court costs. Nevertheless, if a defended claim is heard in a State where there is a small claims division of the local court, the procedure is much more simplified and can often be handled without a solicitor. Check with the Civil Registrar or your solicitor. 

Depending on the State, a number of arrangements can be made with the debtor. If the claim to the Court is undefended, it may be possible to have a judgement entered against the debtor. It is also possible for arrangements to be made for payment by instalments, or for part of the debt to be recovered.  

There are a number of methods to enforce a judgement debt against a debtor, including the issue of a writ to attach property if the debt id not paid, or garnishing the debtor's wages, or asking the Court to examine into the debtor's financial position. In some situations actions can be taken to initiate bankruptcy. 

Alternative Dispute Resolution
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Types of dispute resolution 

Disputes often arise in the workplace - there may be issues of discrimination, pay entitlements, duties of employees etc. And of course you may also have a dispute with a supplier or a customer. 

There are many ways you can deal with these disputes. Depending on the dispute it will often be appropriate to sit down with the person and try and negotiate a resolution that suits both of you. 

If this is not successful or not appropriate you may be able to deal with the dispute through: 

· mediation; or 

· arbitration. 

Mediation 

Mediation is a way of reaching an agreement without using courts. It is becoming increasingly popular because it is usually cheaper and quicker than using courts. 

The two people (or more) who have the dispute meet together with a trained mediator. A mediator will help you to: 

· focus on the issues; 

· communicate effectively; 

· have your say - uninterrupted; and 

· find a fair solution. 

· Once the mediation is underway, the mediator will help you both to: 

· negotiate an outcome; 

· work out priorities; 

· find some common ground; 

· test an agreement to check that it works; and 

· make a summary of the points you agree on. 

If you can reach an agreement, you then put this agreement in writing. Note, the mediation process is not a binding legal process in itself, but the agreement you have at the end is an agreement that can be enforced if necessary. 

There are a number of private mediators - some are lawyers, some have skills in small business issues. 

Arbitration 

This is a more involved process that it similar to court proceedings but much less formal. 

An arbitrator listens to both parties and considers all the evidence. This person then makes a decision that can be enforced under the Arbitration Act. 

The Financial Services Reform Act
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What is the Financial Services Reform Act?

This is federal legislation that changes the way the public interacts with providers of financial services and products. The Act makes significant changes to the Corporations Act. The Financial Services Reform Act (FSRA): 

· brings various financial services and products under one licensing regime; 

· introduces a new disclosure regime for most financial products; establishes a standard of conduct for financial service providers. 

What is a financial product? 

  

The definition of a "financial product" in the legislation includes: 

· superannuation; 

· insurance; 

· shares; 

· retirement savings accounts; 

· some mortgage and loan products. 

What about insurance products?  

Generally insurance products will fall within the protections of the legislation. However, certain insurance products (e.g. funeral benefits) are not contained in the definition of a "financial product".

What is a financial service? 

  

Under the legislation a person will be considered to provide a "financial service" if they: 

· deal in a financial product; 

· provide financial product advice; 

· make a market for a financial product; 

· operate a registered managed investment scheme; 

· provide custodial or depository services.

What about insurance brokers? 

Insurance products will generally be within the definition of a financial product. So the majority of insurance brokers will have to either obtain an Australian Financial Services licence or be a representative of one.

Disclosure  

Service providers are required to provide key disclosure documents. 

These disclosure requirements apply to "retail clients" of these services i.e. where the client is provided with a financial product or service. It will include material information that might reasonably be expected to influence a client's decision to acquire the service or product.

Product disclosure statement 

  

This is a regulated statement that applies to financial products. 

In general a Product Disclosure Statement must be given by a licensed provider to a retail client where a recommendation is given to acquire a financial product an offer is made for a financial product.

Financial Services Guide 

  

This is a regulated guide that applies to financial services. 

In general a Financial Services Guide must be given to a retail client by a provider of financial services (or their authorised representatives) before the service is provided.

Statement of advice

  

A Statement of Advice must be provided when personal advice is given to retail clients. It must state the advice that is given and be provided as soon as possible. It also includes any commissions that are payable or receivable by the adviser or the adviser's employers, and any other interests that might be capable of influencing the advice given. This must be done before any service in relation to the advice is provided. 

Top Ten Running a Business Questions
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1.      What's an example of negligence in the operation of a business?
Let's say you own a lawn-mowing business and you fail to maintain your lawnmower. If, as a result of this, the blade flies off the lawnmower and injures a person, you may well have been negligent. 

2.      Do I have to disclose a material fact on the insurance proposal even if it is not specifically asked?
Yes. You have to reveal anything that would affect the company's decision to offer the insurance contract. Often a proposal will contain a question like: "Are there any further facts that should be disclosed?" 

3.      If I am the only employee of my company, and the company owns the car I drive, does the company have to pay fringe benefits tax?
FBT is levied against companies in relation to benefits received by employees above wages/salaries and superannuation. The law changes regularly. To check whether a particular benefit is covered, talk to your accountant or contact the Australian Taxation Office. 

4.      What can I do if my employee won't give me his tax file number? How can I deduct his tax? 
You must get advice from the Tax Office , but in general you will be obliged to calculate tax at the top marginal tax rate. 

5.      Do I have to accept an offer to pay a debt from a customer in instalments? 
No, but it might be a good idea if you don't want to go to court and the debtor is making a genuine effort to pay the debt. 

6.      Is superannuation tax deductible? 
Generally, superannuation contributions are tax deductible in the financial year in which you pay them, up to certain limits.   

7.      Can I sue a supplier for unconscionable conduct?
You may be able to if you can prove unconscionable conduct.  The Trade Practices Act was changed recently to give small business the same sort of protection offered to consumers

8.      I have been asked to be a company director. I guess there are no problems in doing this since I don't actually run the company? 
There are plenty of reasons to consider your liability! There is an  increasing trend towards holding directors personally liable for actions where the director has no direct control over the company. See a lawyer.  And think about insurance e.g. indemnity insurance - get professional advice. 

9.      If I declare bankrupt, can my wife's' assets be sold?
Your wife's assets belong to her and cannot be touched, however you need to be careful about gifts to your wife. If the gift has been made within a period designated by law, then the gift can be revoked and used to pay creditors. See a lawyer. 

10. What are the main disadvantage of bankruptcy?
Firstly, most of your assets will be sold. Secondly, it may affect your ability to get credit after you are discharged. Thirdly, you may find that employers view bankruptcy as a negative character trait - bankruptcy is not covered by discrimination laws. 

